
 
 
 
N EPA ’S U N D ERTA KER: The Electric Pow er Sector Reform  A ct. 
You have not heard of the Electric Pow er Reform  Act 2001? Then you m ust have heard about   
N EPA (N igerian Electric Pow er Authority) w hich is one of the first w ords N igerian toddlers add to 
their vocabulary. So w hat is the relationship? The Act w as recently signed into law  by M r. 
President and in doing so he signed N epa’s death w arrant. The Act has a prim ary role of being 
N epa’s hangm an rather belatedly by popular opinion. What is the exact m ethod of execution? 
N ot a firing squad, an electric chair or a lethal injection. N one of these! The Act has rather chosen 
an unusual tool used w ith success in other countries to put vertically integrated m onopolies to 
sleep. It is called “unbundling”. Thereafter w here w ould N epa’s interm ent take place? The Act 
has procured a large tract of land at the privatization cem etery - a public cem etery ow ned by 
the Bureau of Public Enterprise. It follow s that after the interm ent N epa’s w ill and last testam ent 
has to be read to bequeath its assets w hich barring any challenges to the w ill shall herald the 
entry of the “new  players” – N epa’s heirs and successors-in-title. 
 
WH A T EXA CTLY IS TH E U N BU N D LIN G  O F N EPA ? 
Physically unbundling m ay sound like tearing a person into pieces lim b by lim b. You m ay be 
right in a sense. U nbundling sim ply m eans the subdivision of a vertically integrated process so 
that each new  segm ent becom es a distinct w hole. By w ay of explanation the current N EPA is a 
single entity that is in control of 3 aspects of electricity: G eneration; Transm ission and 
D istribution. U nbundling w ill treat these three aspects as separate sectors (different bundles) 
w ith different unrelated com panies handling each aspect.   U nderstanding the unbundling 
process prescribed by the Act m ay be easier if w e follow  the steps sequentially. The Act seem s 
to prescribe 3 m ajor steps: 
 
STEP 1 – IN ITIA L H O LD IN G  CO M PA N Y Sections 2, 3, 4 &  6. 
The Act specifies that the N ational Council on Privatization shall set up a com pany to be know n 
as “Initial holding com pany” w hose shares w ould be 100%  ow ned by the Federal M inistry of 
Finance on behalf of the Federal G overnm ent. Thereafter on a specified date called the “initial 
transfer date” N EPA w ill transfer all em ployees, assets, liabilities, rights and obligations to the 
holding com pany. (The com pany has been registered as duly publicized and is called H olding 
Com pany of N igeria) The final transfer of liability or obligation under this Act releases N epa of 
that obligation or liability. The Act transfers in unequivocal term s all obligations: contractual; 
pending proceedings etc. The current em ployees of N epa are taken over by the holding 
com pany on “term s not less favourable than those enjoyed im m ediately prior to the transfer”.  
The proposed lifespan of the holding com pany is a m axim um  of 18 m onths.    
 
STEP 2 – FO RM A TIO N  O F SU CCESSO R CO M PA N IES Sections 10-16 
Within 8 m onths after the incorporation of the Initial H olding Com pany the N ational Council on 
Privatization shall incorporate such num ber of successor com panies as are necessary to be 
form ed w hich shall be the successor com panies for assum ing the assets and liabilities of the 
initial holding com pany. The functions of these com panies shall include but shall not be lim ited 
to generation, transm ission, trading, distribution, and bulk supply and resale of electricity. The 
shares in these com panies shall be held jointly in the nam e of the M inistry of Finance Inc and 
the Bureau of Public Enterprise. The initial holding com pany shall not later than 1 year from  the 
initial transfer date by order of the N ational Council on Privatization “transfer em ployees, assets, 
liabilities, rights and obligations to one or m ore successor com panies.” The N ational Council on 
privatization shall specify the term s and conditions of each transfer order. For avoidance of 
doubt this is the second tim e these effects are being transferred. First w as from  N epa to the 
initial holding com pany and now  from  the initial holding com pany to the successor com panies. 
U pon the com pletion of the transfer the N ational Council on Privatization shall issue interim  
licences to the successor com panies. 

 



 
 

STEP 3 – PRIVA TIZA TIO N  Section 17 
After step tw o, the successor com panies that are holders of generation, distribution or 
transm ission licences shall be privatized by the N ational Council on Privatization in accordance 
w ith the Public Enterprises (Privatization & Com m ercialisation) Act, N o. 28 of 1999 and the 
Bureau of Public Enterprise shall organize the sale of the shares of the successor com panies to 
the public.  
 
WH O  A RE TH E N EW PLA YERS? Sections 61 - 65 
It w ould be easier to find out w ho the new  players are by preview ing the different types of 
licences perm itted under the Act. Let us first deal w ith those w ho are exem pted from  licences. In 
this regard it should be noted that S59 of the Act perm its N igeria’s m ost com m on form  of pow er 
generation (the private pow er generator) to operate w ithout a licence as in “a person w ho 
generates electricity not exceeding an aggregate of 1 m egaw att at a site and/or a distribution 
capacity not exceeding 100 Kilow atts.” I w as inform ed by the engineers that 1 m egaw att is 1 
m illion w atts. For clarity you m ay note that 1 m egaw att should pow er approxim ately 16,666   
electric bulbs of 60 w atts. Another exception to the licensing requirem ent is “captive 
generation” w hich the Act defines as electricity generated for “purpose of consum ption by the 
generator itself and not sold to a third party”. The com bined effect of these tw o exceptions 
seem  to im ply that one w ho generates electricity not in excess of 1 m egaw att or 100Kw  
distribution capacity m ay sell electricity on that site w ithout a licence. This m ay cover the som e 
residential or industrial estates w ith independent generation capacity. It w ould seem  also that 
electricity generated for personal consum ption (captive generation) does not require a licence 
and it should follow  that captive generation even if above 1 m egaw att does not require a 
licence. H aving dealt w ith the exceptions, the Act seem s to introduce holders of 6 types of 
licences: (1) G eneration Licence (2) Transm ission Licence (3) System  O perator Licence (4) 
D istribution Licence (5) Trading Licence (6) Tem porary Bulk Purchase & Resale Licence. Another 
player introduced by the Act is the Independent Pow er producer (IPP) w ho w ill invariably have a 
generation licence side by side w ith the successor com panies. The IPP’S w ill likely be privately 
held com panies (it is still in contention w hether state ow ned com panies w ould be included) 
and they w ould undoubtedly play a m ajor role in increasing the am ount of pow er generated 
nationw ide and in boosting the natural gas utilisation efforts of the Federal G overnm ent. The 
N ational Electricity Regulatory Com m ission is another new  creation of the Act. This Com m ission 
shall basically regulate access, structures, com petition, consum ers, and other aspects of the new  
electricity industry. Part IX of the Act creates the “Pow er Consum er Assistance Fund” to be used 
to subsidise underprivileged pow er consum ers as specified by the m inister. Part X also creates 
the Rural Electrification Fund w hich is supposed to be a public and private sector program m e 
aim ed at paying attention to rural electrification. O ne of the sources of incom e for the rural 
electrification fund is the fines and penalties collected by the Com m ission. 
 
IN FRA STRU CTU RE O WN ERSH IP U N D ER TH E A CT 
G eneration Facilities 
As regards generation, it is clear that the current N EPA facilities w ould devolve to the successor 
generation com panies w hilst the Independent Pow er Producers w ill establish and ow n new  
generation plants or take over existing N EPA plants.  
Transm ission Lines 
With Transm ission it is not as explicit because the question of “open access” to the national grid 
(the existing national pow er transm ission lines) needs to be addressed. To put it in laym an’s 
term s it is clear that each m ajor pow er generator/producer needs to transm it electricity through 
the existing transm ission lines. What rights do they have to do so? Who operates and m anages 
the transm ission lines? This is a usual issue w ith unbundling in the electricity m arket. In the U S 
the Federal Energy Regulatory Com m ission O rders 888 & 889 obliges ow ners of transm ission 
lines to allow  open access. In N igeria the Act in S 19 m entions the M inister’s pow er to m ake 
m arket rules for operation of national grid by the system  operator and S 68 (2) (a) states that “the 



term s of a licence m ay require a licensee to enter into agreem ents w ith other persons for the 
provision of or use of electric lines and equipm ent operated by the licensee.” Invariably one of 
the successor com panies w ould take over the duties of overseeing the transm ission lines and 
m ay m etam orphose into the Independent system  operator w hen full com petition is em placed 
in accordance w ith S 19 of the Act. 
Land – S68 (10) and S 74 
D uring the period w ithin w hich the licence is in operation (30-50 years subject to renew al a 
Licensee m ay request the Com m ission for acquisition of any land required. Such land m ay be 
acquired by the Com m ission as required for public purpose. This is subject to the follow ing 
rules: It applies only to generation, transm ission or distribution com panies; landow ner m ust 
have a right to fair hearing; m ust be com pensated if acquired; has right of first refusal to 
repurchase if licensee decides to relinquish; any repurchase shall be at a price the equivalent of 
com pensation paid. If the doctrine of quic quid plantatur solo solo cedit (w hatever is on the 
land belongs to the land) is applied to som e of these com pulsory acquisitions at the expiry of 
the licence som e landow ners m ay by default becom e pow er station ow ners.   
 
CO N TRA CTIN G  FRA M EWO RK U N D ER TH E A CT 
The em ergence of the Act w ill see new  contracting m odes in our legal landscape these include 
but are not lim ited to: Transm ission line utility contracts; Sale, m ortgage, or lease or licences S66; 
Electricity D istribution Contracts; N ovation Contracts S 18 (e); Long term  electricity purchase and 
supply contracts; End U ser Contracts for bulk energy use; G as supply contracts; Brokerage 
contracts; Build O perate and Transfer Schem es (BO T); Long term  Infrastructure Finance 
Schem es; Royalty Agreem ents; Right of Way Agreem ents and a host of others. Law yers are 
positioning them selves and rolling up their sleeves. 
  
CO N CLU SIO N  
By w ay of com m entary it should be noted from  the tim ings specified in the Act that the steps 
tow ards the entire unbundling process should take a m inim um  of 2 years (if the tim e-table is 
follow ed strictly w ith no delays) G iven the extrem ely urgent need to “regenerate” our electric 
pow er system  in N igeria, m y thinking is that w e can achieve this in a shorter tim e. H ow ? Perhaps 
w e can cut out the double transfer of the effects of N EPA: first from  N epa to initial holding 
com pany and again from  initial holding com pany to successor com panies. A concise road m ap 
as to w hich assets (infrastructural, hum an and m aterial) w ould eventually be transferred to the 
respective successor com panies should see a direct transfer of those specific effects to the 
particular successor com pany leaving out the initial holding com pany. As they say: “cut out the 
m iddlem an”. G oing the hog of tw o regim es of transfers on the sam e asset seem s to m e one too 
m any at a tim e like this w hen the pow er situation is crippling our industries. It is an em ergency! 
The second thing that com es to m ind as regards the process of privatization is the need to avoid 
a situation w here w e have unbundled a vertically integrated governm ent m onopoly and used 
the instrum entation of the law  to create related com pany m onopolies (albeit in private hands). 
A situation w here several com panies in different segm ents are ow ned by a group of people w ill 
surely be the antithesis to the Act. It is for this reason that S 67 (3) specifies disclosure to the 
Electricity Com m ission by an applicant for a licence w ho ow ns m ore than 10%  of another 
com pany w ho has applied for or ow ns another licence. This in m y opinion can be circum vented 
and only scratches the surface. We look to the Com m ission to com e up w ith strong regulations 
in this regard. 
 
Finally, I see tw o stream s of thought on the im pact of the bill on our electricity industry: The 
sceptic school w onders if N epa w ould actually be interred for good or Lazarus w ould com e 
forth? The optim ists (perm it m e to belong here) hope that creativity and flexibility in 
im plem enting the Electric Pow er Reform  Act should see the em ergence of a w orkable electricity 
sector. If the optim ists are proved right, N igerians w ill m ore than deserve it. We shall see! 
 


